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ENGROSSED HOUSE BI LL 2030

Passed Legislature - 2003 Regul ar Session
State of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Representati ves Kessler, Cairnes, Talcott, MDonald, Schindler,
Shabr o, Pearson and Hol ngui st; by request of Governor Locke

Read first tine 02/19/2003. Referred to Commttee on Fi nance.

AN ACT Rel ating to changing requirenents regarding state and | ocal
tax to provide for municipal business and occupation tax uniformty and
fairness; adding new sections to chapter 35.21 RCW creating new
sections; prescribing penalties; and providing an effective date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. LEGQ SLATIVE FIND NGS AND | NTENT. The
| egi sl ature finds that businesses in Washi ngton are concerned about the
potential for nultiple taxation that arises due to the various city
busi ness and occupation taxes and are concerned about the |ack of
uniformty anong city jurisdictions. The current systemhas a negative
i npact on Washington's business climate. The legislature further finds
that local business and occupation tax revenue provides a sizable
portion of city revenue that is used for essential services. The
| egi sl ature recogni zes that |ocal governnment services contribute to a
heal t hy business climate.

The legislature intends to provide for a nore uniform system of
city business and occupation taxes that elimnates nmultiple taxation,
while allowing for sone continued |local control and flexibility to
cities.

p. 1 2030. SL
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NEW SECTION. Sec. 2. MU C PAL BUSINESS AND OCCUPATI ON TAX- -
LIMTED SCOPE. This act does not apply to taxes on any service that
historically or traditionally has been taxed as a utility business for

muni ci pal tax purposes, such as:

(1) A light and power business or a natural gas distribution
busi ness, as defined in RCW82. 16. 010;

(2) A tel ephone business, as defined in RCW 82. 04. 065;

(3) Cabl e television services;

(4) Sewer or water services;

(5) Drainage services;

(6) Solid waste services; or

(7) Steam services.

NEW SECTION. Sec. 3. MJUNI Cl PAL GROSS RECEI PTS TAX- - DEFI NI TI ONS.
The definitions in this section apply throughout this act, unless the
context clearly requires otherw se.

(1) "Business" has the sane neaning as given in chapter 82.04 RCW

(2) "Gty" neans a city, town, or code city.

(3) "Business and occupation tax" or "gross receipts tax" neans a
tax inposed on or neasured by the value of products, the gross incone
of the business, or the gross proceeds of sales, as the case may be,
and that is the legal liability of the business.

(4) "Value of products" has the sane neaning as given in chapter
82. 04 RCW

(5) "Gross inconme of the business"” has the sanme neaning as given in
chapter 82.04 RCW

(6) "Goss proceeds of sales" has the sane neaning as given in
chapter 82.04 RCW

NEWSECTION. Sec. 4. MJIN Cl PAL BUSI NESS AND OCCUPATI ON TAX- - MODEL
ORDI NANCE. (1)(a) The cities, working through the association of
Washi ngton cities, shall form a nodel ordinance devel opnent conmttee
made up of a representative sanpling of cities that as of the effective
date of this section inpose a business and occupation tax. Thi s
commttee shall work through the association of Washington cities to
adopt a nodel ordinance on nunicipal gross receipts business and
occupation tax. The nodel ordi nance and subsequent anmendnents shall be
adopt ed using a process that includes opportunity for substantial input

2030. SL p. 2
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from busi ness stakeholders and other nenbers of the public. | nput
shall be solicited from statew de busi ness associations and from | ocal
chanbers of commerce and downt own busi ness associations in cities that
| evy a business and occupation tax.

(b) The muni ci pal research council shall contract to post the node
ordi nance on an internet web site and to nmake paper copies avail able

for inspection upon request. The departnment of revenue and the
departnent of licensing shall post copies of or links to the nodel
ordi nance on their internet web sites. Additionally, a city that

I nposes a busi ness and occupation tax nust nmake copies of its ordi nance
avail abl e for inspection and copying as provided in chapter 42.17 RCW
(c) The definitions and tax classifications in the nodel ordinance
may not be anmended nore frequently than once every four years, however
t he nodel ordi nance may be anended at any tine to conply wi th changes
in state |aw. Any anmendnent to a mandatory provision of the nodel
ordi nance nust be adopted with the sane effective date by all cities.

(2) A city that inposes a business and occupation tax nust adopt
the mandatory provisions of the nodel ordinance. The follow ng
provi sions are nmandatory:

(a) A systemof credits that neets the requirenents of section 6 of
this act and a formfor such use;

(b) Auniform mninmmsnmall business tax threshold of at | east the
equi val ent of twenty thousand dollars in gross incone annually. Acity
may elect to deviate from this requirenent by creating a higher
threshold or exenption but it shall not deviate |ower than the |eve
required in this subsection. If a city has a small business threshold
or exenption in excess of that provided in this subsection as of
January 1, 2003, and chooses to deviate below the threshold or
exenption level that was in place as of January 1, 2003, the city nust
notify all businesses licensed to do business within the city at | east
one hundred twenty days prior to the potential inplenentation of a
| ower threshold or exenption anount;

(c) Tax reporting frequencies that neet the requirenents of section
7 of this act;

(d) Penalty and interest provisions that neet the requirenents of
sections 8 and 9 of this act;

(e) Caimperiods that neet the requirenents of section 10 of this
act ;
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(f) Refund provisions that neet the requirenents of section 11 of
this act; and

(g) Definitions, which at a mninmum nust include the definitions
enunerated in sections 3 and 12 of this act. The definitions in
chapter 82.04 RCWshall be used as the baseline for all definitions in
the nodel ordinance, and any deviation in the nodel ordinance from
these definitions nmust be described by a coment in the nodel
or di nance.

(3) Except for the systemof credits devel oped to address nultiple
taxati on under subsection (2)(a) of this section, a city may adopt its
own provisions for tax exenptions, tax credits, and tax deductions.

(4) Any city that adopts an ordinance that deviates from the
nonmandat ory provi si ons of the nodel ordi nance shall make a description
of such differences available to the public, in witten and electronic
form

NEWSECTION. Sec. 5. MJINI Cl PAL GROSS RECEI PTS TAX--NEXUS. Acity
may not 1 npose a business and occupation tax on a person unless that
person has nexus with the city. For the purposes of this section, the
term " nexus" neans business activities conducted by a person sufficient
to subject that person to the taxing jurisdiction of a city under the
standards established for interstate commerce under the commerce cl ause
of the United States Constitution.

NEW SECTION. Sec. 6. MJIN C PAL BUSINESS AND OCCUPATI ON TAX- -
MULTI PLE TAXATION--CREDIT SYSTEM (1) A city that inposes a business
and occupation tax shall provide for a system of credits to avoid
mul tiple taxation as foll ows:

(a) Persons who engage in business activities that are within the
purview of nore than one classification of the tax shall be taxable
under each applicable classification.

(b) Notw thstanding anything to the contrary in this section, if
inposition of the tax would place an undue burden upon interstate
commerce or violate constitutional requirenents, a taxpayer shall be
allowed a credit only to the extent necessary to preserve the validity
of the tax.

(c) Persons taxable under the retailing or whol esal i ng
classification with respect to selling products in a city shall be

2030. SL p. 4
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allowed a credit against those taxes for any eligible gross receipts
taxes paid by the person (i) with respect to the manufacturing of the
products sold in the city, and (ii) wth respect to the extracting of
the products, or the ingredients used in the products, sold in the
city. The anmount of the credit shall not exceed the tax liability
arising with respect to the sale of those products.

(d) Persons taxable under the manufacturing classification with
respect to manufacturing products in a city shall be allowed a credit
against that tax for any eligible gross receipts tax paid by the person
Wi th respect to extracting the ingredients of the products manufactured
in the city and with respect to manufacturing the products other than
in the city. The anmount of the credit shall not exceed the tax
l[iability arising with respect to the manufacturing of those products.

(e) Persons taxable under the retailing or whol esal i ng
classification with respect to selling products in a city shall be
allowed a credit against those taxes for any eligible gross receipts
taxes paid by the person with respect to the printing, or the printing
and publishing, of the products sold within the city. The anount of
the credit shall not exceed the tax liability arising with respect to
the sale of those products.

(2) The nodel ordinance shall be drafted to address the issue of
mul tiple taxation for those tax classifications that are in addition to
t hose enunerated in subsection (1)(c) through (e) of this section. The
objective of any such provisions shall be to elimnate multiple
taxation of the sanme incone by two or nore cities.

NEW SECTION. Sec. 7. MJIN ClPAL BUSINESS AND OCCUPATI ON TAX--
REPORTI NG FREQUENCY. A city that inposes a busi ness and occupation tax
shall allow reporting and paynent of tax on a nonthly, quarterly, or
annual basis. The frequency for any particul ar person may be assi gned
at the discretion of the city, except that nonthly reporting nmay be
assigned only if it can be denonstrated that the taxpayer is remtting
excise tax to the state on a nonthly basis. For persons assigned a
mont hly frequency, paynment is due within the sane tinme period provided
for nonthly taxpayers under RCW 82.32.045. For persons assigned a
gquarterly or annual frequency, paynent is due within the same tine
period as provided for quarterly or annual frequency under RCW
82. 32. 045.
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NEW SECTION. Sec. 8. MJINC PAL BUSINESS AND OCCUPATI ON TAX- -
PENALTI ES AND | NTEREST. (1) A city that inposes a business and
occupation tax shall conmpute interest charged a taxpayer on an
underpaid tax or penalty in accordance with RCW 82. 32. 050.

(2) Acity that inposes a business and occupation tax shall conpute
interest paid on refunds or credits of anmpunts paid or other recovery
al l oned a taxpayer in accordance with RCW 82. 32. 060.

NEW SECTION. Sec. 9. MU C PAL BUSINESS AND OCCUPATI ON TAX- -
PENALTI ES. A city that inposes a business and occupation tax shal
provide for the inposition of penalties in accordance wth chapter
82.32 RCW

NEW SECTION. Sec. 10. MJUN CI PAL BUSI NESS AND OCCUPATI ON TAX- -
CLAIM PERIOD. The provisions relating to the time period allowed for
an assessnment or correction of an assessnent for additional taxes,
penalties, or interest shall be in accordance with chapter 82.32 RCW

NEW SECTION. Sec. 11. MJIN CI PAL BUSI NESS AND OCCUPATI ON TAX- -
REFUND PERI OD. The provisions relating to the tine period all owed for
a refund of taxes paid shall be in accordance wth chapter 82.32 RCW

NEW SECTION. Sec. 12. MJINI CIPAL BUSI NESS AND OCCUPATI ON TAX- -
DEFI NI TI ONS- - TAX CLASSI FI CATIONS. (1) In addition to the definitions
in section 3 of this act, the followng terns and phrases nust be
defined in the nodel ordinance under section 4 of this act, and such
definitions shall include any specific requirenents as noted in this
subsecti on:

(a) Eligible gross receipts tax.

(b) Extracting.

(c) Manufacturing. Sof tware devel opnment may not be defined as a
manuf acturing activity.

(d) Retailing.

(e) Retail sale.

(f) Services. The term "services" excludes retail or whol esale
servi ces.

(g) Whol esal e sal e

(h) Whol esal i ng.

2030. SL p. 6
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(i) To manufacture.

(j) Commercial and industrial use.

(k) Engagi ng in business.

(1) Person.

(2) Any tax classifications in addition to those enunerated in
subsection (1) of this section that are included in the nodel ordinance
must be uniformanong all cities.

NEW SECTION. Sec. 13. MJIN CI PAL BUSI NESS AND OCCUPATI ON TAX- -
ALLOCATI ON AND APPORTI ONMENT OF I NCOVE. A city that inposes a business
and occupation tax shall provide for the allocation and apportionnent
of a person's gross incone, other than persons subject to the
provi sions of chapter 82.14A RCW as foll ows:

(1) Goss incone derived fromall activities other than those taxed
as service or royalties shall be allocated to the location where the
activity takes pl ace.

(a) In the case of sales of tangible personal property, the
activity takes place where delivery to the buyer occurs.

(b) If a business activity allocated under this subsection (1)
takes place in nore than one city and all cities inpose a gross
receipts tax, a credit shall be allowed as provided in section 6 of
this act; if not all of the cities inpose a gross receipts tax, the
affected cities shall allow another credit or allocation systemas they
and the taxpayer agree.

(2) Goss inconme derived as royalties from the granting of
intangi ble rights shall be allocated to the commercial domcile of the
t axpayer

(3) Goss incone derived fromactivities taxed as services shall be
apportioned to a city by nultiplying apportionable inconme by a
fraction, the nunmerator of which is the payroll factor plus the
service-incone factor and the denom nator of which is two.

(a) The payroll factor is a fraction, the nunerator of which is the
total anobunt paid in the city during the tax period by the taxpayer for
conpensation and the denom nator of which is the total conpensation
paid everywhere during the tax period. Conpensation is paid in the
city if:

(1) The individual is primarily assigned wthin the city;

p. 7 2030. SL
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(ii) The individual is not primarily assigned to any place of
busi ness for the tax period and the enpl oyee perforns fifty percent or
nmore of his or her service for the tax period in the city; or

(iii) The individual is not primarily assigned to any place of
business for the tax period, the individual does not perform fifty
percent or nore of his or her service in any city and the enployee
resides in the city.

(b) The service incone factor is a fraction, the nunerator of which
is the total service incone of the taxpayer in the city during the tax
period, and the denom nator of which is the total service incone of the
t axpayer everywhere during the tax period. Service inconme is in the
city if:

(1) The customer location is in the city; or

(1i) The income-producing activity is perfornmed in nore than one
location and a greater proportion of the service-incone-producing
activity is performed in the city than in any other |ocation, based on
costs of performance, and the taxpayer is not taxable at the custoner
| ocation; or

(1i1) The service-income-producing activity is performed within the
city, and the taxpayer is not taxable in the custoner |ocation.

(c) If the allocation and apportionnent provisions of this
subsection do not fairly represent the extent of the taxpayer's
busi ness activity in the city or cities in which the taxpayer does
busi ness, the taxpayer may petition for or the tax adm nistrators nmay
jointly require, in respect to all or any part of the taxpayer's
busi ness activity, that one of the foll ow ng nethods be used jointly by
the cities to allocate or apportion gross incone, if reasonabl e:

(i) Separate accounting;

(i1i1) The use of a single factor;

(tii1) The inclusion of one or nore additional factors that wll
fairly represent the taxpayer's business activity in the city; or

(1v) The enploynment of any other nmethod to effectuate an equitable
al l ocation and apportionnent of the taxpayer's incone.

(4) The definitions in this subsection apply throughout this
section.

(a) "Apportionable incone" neans the gross incone of the business
taxabl e under the service classifications of a city's gross receipts
tax, including incone received fromactivities outside the city if the

2030. SL p. 8
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income would be taxable under the service classification if received
from activities within the city, less any exenptions or deductions
avai |l abl e.

(b) "Conpensation”™ neans wages, salaries, commssions, and any
other form of renuneration paid to individuals for personal services
that are or would be included in the individual's gross incone under
the federal internal revenue code.

(c) "Individual"™ neans any individual who, under the usual conmon
| aw rul es applicable in determ ning the enpl oyer-enpl oyee rel ati onshi p,
has the status of an enpl oyee of that taxpayer.

(d) "Custoner |ocation" means the city or unincorporated area of a
county where the majority of the contacts between the taxpayer and the
cust oner take place.

(e) "Primarily assigned® neans the business location of the
t axpayer where the individual perfornms his or her duties.

(f) "Service-taxable income"” or "service i ncone”" neans gross incone
of the business subject to tax under either the service or royalty
cl assification.

(g) "Tax period" nmeans the cal endar year during which tax liability
i's accrued. If taxes are reported by a taxpayer on a basis nore
frequent than once per year, taxpayers shall calculate the factors for
the previous cal endar year for reporting in the current cal endar year
and correct the reporting for the previous year when the factors are
calculated for that year, but not later than the end of the first
quarter of the follow ng year

(h) "Taxable in the customer |ocation" neans either that a taxpayer
is subject to a gross receipts tax in the custoner |ocation for the
privilege of doing business, or that the governnent where the custoner
is located has the authority to subject the taxpayer to gross receipts
tax regardl ess of whether, in fact, the governnent does so.

NEW SECTION. Sec. 14. MJUN CI PAL BUSI NESS AND OCCUPATI ON TAX- -
| MPLEMENTATI ON  BY Cl Tl ES- - CONTI NGENT  AUTHORI TY. Cities inposing
busi ness and occupation taxes nust conply with all requirenents of
sections 2 through 13 of this act by Decenber 31, 2004. A city that
has not conplied with the requirenents of sections 2 through 13 of this
act by Decenber 31, 2004, nay not inpose a tax that is inposed by a
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city on the privilege of engaging in business activities. Cties
I nposi ng business and occupation taxes after Decenber 31, 2004, nust
conply with sections 2 through 13 of this act.

NEW SECTI ON.  Sec. 15. STUDY OF POTENTI AL NET FI SCAL | MPACTS. (1)
The departnent of revenue shall conduct a study of the net fiscal
i npacts of this act, with particular enphasis on the revenue inpacts of
t he apportionnment and al l ocati on nethod contained in section 13 of this
act and any revenue inpact resulting fromthe increased uniformty and
consi stency provided through the nodel ordinance. I n conducting the
study, the departnment shall wuse, and regularly consult wth, a
comm ttee conposed of an equal representation frominterested business
representatives and from a representative sanpling of cities inposing
busi ness and occupation taxes. The departnent shall report the final
results of the study to the governor and the fiscal conmttees of the
| egi slature by Novenber 30, 2005. In addition, the departnent shal
provi de progress reports to the governor and the fiscal commttees of
the | egislature on Novenber 30, 2003, and Novenber 30, 2004. As part
of its report, the department shall exam ne and recommend options to
address any adverse revenue inpacts to local jurisdictions.

(2) For the purposes of this section, "net fiscal inpacts" neans
accounting for the potential of both positive and negative fiscal
i npacts on local jurisdictions that may result fromthis act.

(3) It is the intent of the legislature through this study to
provide accurate fiscal inpact analysis and recommended options to
alleviate revenue inpacts from this act so as to allow |oca
jurisdictions to anticipate and appropriately address any potential
adverse revenue inpacts fromthis act.

NEW SECTI ON. Sec. 16. BASELINE STUDY. The departnent of revenue
shall report by Decenber 31, 2004, to the governor and the fisca
committees of the legislature on the definitions used in the proposed
nodel ordi nance. The report shall detail the status of the definitions
usi ng the basel i ne standards under section 4(2)(g) of this act, noting
any deviations fromthe definitions in chapter 82.04 RCWand the reason
for such deviation. The report shall also estimate the fiscal inpact
on taxpayers of any deviations fromthe definitions under chapter 82.04
RCW

2030. SL p. 10



NEW SECTION. Sec. 17. CAPTI ONS. Captions used in this act are
not any part of the |aw

NEW SECTION. Sec. 18. Sections 2 through 14 of this act are each
added to chapter 35.21 RCW

NEW SECTI ON. Sec. 109. EFFECTI VE DATE. Section 13 of this act

takes effect January 1, 2008.

Passed by the House March 19, 2003.

Passed by the Senate April 10, 2003.

Approved by the Governor April 21, 2003.

Filed in Ofice of Secretary of State April 21, 2003.
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